CPC DECISION No. 137/ 2006

TRANSITION FROM SOLE TO JOINT CONTROL

The Commission for Protection of Competition (CPC) has instituted legal proceedings in relation to a notification by Zlatna Panega Cement AD – Zlatna Panega village, for its intention to acquire through its subsidiary company Quarries for Gravel and Sand - Bulgaria EAD part of the capital of Holcim Quarry Materials AD and Quarries AD, Plovdiv. 
І. Undertakings involved in the concentration (affected undertakings), the undertaking acquiring control and the acquired undertaking - Zlatna Panega Cement AD, Quarries for Gravel and Sand - Bulgaria EAD, Holcim Bulgaria AD, Holcim Quarry Materials AD and Quarries AD. 
1.1. Undertaking acquiring control – Zlatna Panega Cement AD is a Bulgarian joint-stock company with the following scope of activity: production and marketing of cement, clinker, and concrete products. 

1.2. Quarries for Gravel and Sand - Bulgaria EAD is a subsidiary company of Zlatna Panega Cement AD with the following scope of activity: business consultancy, trade, extraction of gravel and sand. 

1.3. Holcim Bulgaria AD is a Bulgarian joint-stock company with the following scope of activity: extraction of ores and minerals for the production of clinker and cement, production of cement and other constriction materials, internal and foreign trade with cements, clinker, limestone, inert materials and other construction materials. 

1.2. Undertakings over which control will be acquired:

Holcim Quarry Materials AD is a Bulgarian joint-stock company with the following scope of activity: extraction and processing of quarry materials, trade and services related to the scope of activity in Bulgaria and abroad;

Quarries AD is a Bulgarian joint-stock company with the following scope of activity: extraction and production of inert materials, design and construction of sites in Bulgaria and abroad. 
2. Undertakings and persons exerting direct or indirect control over the undertakings involved in the concentration

2.1. Persons exerting control over the undertaking acquiring control 

Rea Cement Ltd., Nicosia, Cyprus is a majority shareholder owning approximately 99,989% of the capital of Zlatna Panega Cement AD.

The majority owner of Holcim Bulgaria AD is Holcim Auslandbetailigen GbmH, Germany.

2.2. Persons exerting control over the acquired undertaking 

· Holcim Bulgaria AD is a majority owner of the capital in Holcim Quarry Materials AD and Quarries AD owning respectively 99,53% and 99,42 %.
3. Undertakings over which the participants in the concentration exert control 

3.1. Zlatna Panega Cement AD exerts direct control over Quarries for Gravel and Sand - Bulgaria EAD, Granitoid EAD and Zlatna Panega Concrete EOOD as well as indirect control (via Quarries for Gravel and Sand – Bulgaria EAD) over Rudmark DOEL export-import, Skopje, Macedonia.

3.2. The companies within the group of Holcim AD are: Komars AD, Ecorec Bulgaria EOOD and Pleven Cement AD. 

4. Character, legal norm and objective of the concentration 

The concentration is a change in the quality of control exercised over the companies Holcim Quarry Materials AD, Sofia and Quarries AD, Plovdiv through transition from sole to joint control, which as of the time of the transaction were controlled solely by Holcim Bulgaria AD. 
In accordance with an Option Contract of 27 December 2004 Zlatna Panega Cement, via its subsidiary company Quarries for Gravel and Sand – Bulgaria AD, will be able to take part in determining the trade policy and market conduct of the undertakings at which the concentration is aimed. 

In the notification the economic group to which the notifying undertaking belongs has declared interest in investing in the market of inert materials, described as stable and quickly developing. 

5. Relevant market 

Product and geographic market: market of the production of and trade with inert materials, in particular the market of sand, gravel and crushed rock material. 

The two undertakings at which the concentration is aimed own concessions for extraction of inert materials as Holcim Quarry Materials AD has 4 concessions and Quarries AD - 5 concessions. 

Inert materials have different application in construction as they are most widely used in the production of concrete, construction materials, road surfaces, railroad surfaces, reverse embankments, etc. On the basis of data provided by Holcim Bulgaria AD the market in question has been characterized by well developed “grey” economy defined by the huge number of unregistered sales (without issuing invoices). Secondly, the state has difficulties in exerting control over under-water extraction of inert materials as a result of which the companies that have concessions for under-water extraction of inert materials do not invoice the full quantities they have extracted. Another characteristics of the relevant market is the implementation of large quantities of the so called “favourable extraction” of inert materials – for example in the case of diggings, cutting roads, etc. when the construction workers use these materials in their own construction works or even sell them on the market. Illegal extraction is also carried out, especially along river beds (Maritsa, the Danube, etc.), as in this way sand and gravel are being extracted and sold. 

The market of inert materials in Bulgaria is entirely segmented by regions
, as all operating and potential quarries for extraction of inert materials are located in the close proximity of the market they are servicing. In this sense, from a geographical point of view, the notified transaction under the present proceedings shall exert influence on the markets on which the aimed undertakings within the group of Holcim Bulgaria AD and Quarries AD operate. In this relation, Holcim Quarry Materials AD implements its activity on the territory of Sofia Region whereas Quarries AD operates on the territory of the Plovdiv Region. 

On the basis of the declaration of Zlatna Panega AD - the undertaking notifying the concentration - neither Zlatna Panega AD, nor its subsidiary company Quarries for Gravel and Sand EAD produce or sell inert materials (river sand, gravel and crushed river material) on the territory of Sofia and Plovdiv Regions. 

The main legislative requirement for entry to the market of inert materials is for the undertaking to be granted an extraction concession. On the whole, the entry to the market is determined by the presence of a suitable material deposit and the observance of a number of legally established procedures. 

The competition on this market is very strong which is a result not only of the undertakings carrying out such activities on a legal basis (granted concession rights, licensing regimes for cleaning rivers or using water sites), but also of the illegal extraction of inert materials. 
The main competitors of Holcim Quarry Materials AD are MDZ Balsha EAD, SK 13 Patstroi, Stones and Sand OOD, Vris OOD. 

The main competitors of Holcim Quarry Materials AD are Roads AD, Ognyanovo K AD, Vris OOD, Assenovgrad Builder AD. 

CONCLUSIONS

The notified concentration does not have a Community dimension and falls within the jurisdiction of the Bulgarian competition authority. 

In accordance with Article 21 (1) (2) of the Law on Protection of Competition (LPC), a concentration of economic activity shall be deemed to arise where one or several persons, already controlling an undertaking, acquire by purchase of securities, shares or assets, by contract or by any other means, direct or indirect control over other undertakings or over parts thereof. Under the meaning of Article 21 (2) of the LPC the acquisition of control stands for any acquisition of rights, conclusion of contracts or other means which, separately or jointly, and with regard to the existing factual circumstances and the applicable law, confer an opportunity for the exercise of a decisive influence on an undertaking through. 

In accordance with the Option Contract of 24 December 2004 Zlatna Panega Cement AD, via its subsidiary company Quarries for Gravel and Sand – Bulgaria EAD, shall acquire a package of 511 811 shares equalling to 48,77% of the capital of Holcim Quarry Materials AD, Sofia and 518 576 shares equalling to 48,72% of the capital of Quarries AD, Plovdiv. On the other hand, the Option Contract has envisaged wider rights for the buyer after acquiring minority participation in the above mentioned undertakings, namely to participate with a decisive vote in the taking of strategic decisions for determining the trade policy of Holcim Quarry Materials AD and Quarries AD. 

With a view to the above, the CPС has adopted that in acquiring 48,77% of the capital of Holcim Quarry Materials AD, Sofia and 48,72% of the capital of Quarries AD, Plovidiv by Zlatna Panega Cement AD through its subsidiary company Quarries for Gravel and Sand AD, a transition for sole to joint control shall be in place and a concentration shall arise. 
The CPC shall authorise the concentration provided that the latter does not result in the creation or strengthening of a dominant position that would significantly impede effective competition on the relevant market. Dominant position is the position of an undertaking which, in view of its market share, financial resources, opportunities for access to the market, level of technology and economic relations with other undertakings may hinder the competition in the relevant market since it is independent of its competitors, suppliers or purchasers. 

The acquired undertaking Quarries for Gravel and Sand – Bulgaria EAD has not implemented any economic activities and does not form a market share on the relevant market. For the last two years an increase can be observed in the market shares of the undertakings participating in the transaction in relation to the realization of the relevant regional market, still their shares are far below the threshold of 35% specified under the provisions of Article 17 (2) of the LPC. 

In the appraisal of the envisaged transactions there are two main factors that do not allow the sales of inert materials to be accounted for in a statistically relevant way – the huge “grey” sector (invoices are not issued on a regular basis) as well as the difficulties in exercising control over the extracted quantities of inert materials under the provided municipal concessions. The large number of unregistered sales, i.e. sales for which no invoices have been issued, is a characteristic feature of the market in question. Such sales are also implemented by companies which have been granted concession rights. Another characteristic feature of the market is the large volume of “favourable extraction” of inert materials – e.g. in case of diggings, cutting of roads, etc., when the builders themselves use the extracted materials in their construction works, or even offer them on the market. 

There is a lot of illegal extraction, especially along river beds (e.g. Maritsa, the Danube, et.) as in this way sand and river felt are extracted. 

Regardless of the above characteristics of the market of inert materials, the CPC has adopted that the investments on the part of the acquiring undertaking and increasing the volume of work of Holcim Quarry Materials AD and Quarries AD could not lead to a drastic change in their position on the market such as the establishment of dominant position on the relevant regional markets.

In the course of the investigation opinion statements of competitors
 of Quarries AD in the Plovdiv Region were studied in which doubts have been raised that the envisaged transaction might lead to an increase in the price of the products of Quarries AD as well as to a negative effect on the market of concrete through imposing dumping prices in Sofia and Plovdiv. 

On the basis of the data collected from clients of the undertakings at which the concentration is aimed it became clear that in case of a potential disadvantageous change in the trade policy of the companies, they could approach other provider and sources of inert materials. In addition, as it was already mentioned, the market in question was found to be highly competitive. That’s why the formation of an independent price policy on the part of the acquired undertaking might not exert a negative impact on a free market. 

With regard to the doubts of Vris OOD related to the introduction of dumping prices for inert materials and concrete, the joint control over Holcim Quarry Materials AD and Quarries AD might not lead apriori to negative results such as bankruptcies of the smaller quarries for inert materials, and in the long run, to direct setting of concrete prices and distribution of markets and sources of supply with inert materials. 

The trade policy of Holcim Bulgaria AD implemented through Holcim Quarry Materials AD and Quarries AD has been led by the desire for broad diversification of clients and covering all segments in which inert materials are used. That’s the reason why the two companies posses a long client list while at the same time they do not have clients that take a relatively large percentage of their sales. The five biggest clients of Holcim Quarry Materials AD have bought just 37% of the total quantity produced by the company and the five biggest clients of Quarries AD have bought just 42% of the inert materials extracted by the company. 

In the Plovdiv Region Zlatna Panega Concrete EOOD has bought from Quarries AD production comprising about 6% of the volume of all sales of the company. Taking into account the fact that in Plovdiv Quarries AD provides the full range of inert materials necessary for the production concrete, the needs of Zlatna Panega Concrete EOOD are almost entirely satisfied by Quarries AD. In view of that no changes in the structure of the market are expected after the implementation of the notified concentration. 

The presence of parent companies on the market of cement as well as the presence in each of the economic groups
 of undertakings which are active on the market of concrete, shall also be taken into account. In this relation it is logical for doubts to arise for potential coordination effect
 due to the presence of parent companies which are active on a market related to the market of the joint undertaking. In this relation the CPC requested an opinion statement by the Bulgarian Association for Cement Industry (BACI) in its capacity as an organization protecting the corporate interests of the main participants on the market of cement, concrete and inert materials. The BACI has expressed the opinion that the planned concentration would not exert influence on the markets in question since the companies have been on the relevant market for many years now and the only change will be the emergence of a new minority shareholder. 

With regard to the positive effects of the future concentration it has to be noted that the emergence of still another participant in the market of inert materials would only contribute to the effective competition on the market and respectively to better responding to the interests of consumers of inert materials and concrete. The Bulgarian Mining and Geological Chamber has provided a positive opinion statement with respect to the transaction and has envisaged the positive influence of the concentration on the technological level of production and environment protection measures. 

The CPC has authorised the concentration of economic activity. 

� A similar approach in determining the geographic market has been used in the following CPC Decisions №9/28.01.2003, №316/14.12.2004, №219/21.07.2005, as well as in EC Decision № M 1779 and M. 3713


� Roads AD and Vris OOD


� Holcim and Zlatna Panega 


� See Guidelines in applying Chapter Sic of the LPC, adopted by means of Protocol № 135 of 27 April 2006





